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Abstract

Administrative appeal is the most common legal remedy in administrative matters. In Slovenia,
it is regulated by the General Administrative Procedure Act (GAPA). Administrative appeal
serves multiple functions, from protecting the rights of the parties to achieving systemic goals,
such as ensuring consistent sector-specific legislation based on the overall outcomes of
appellate procedures. Besides appeals, the GAPA also provides five more extraordinary legal
remedies and restitutio in integrum, some of which share grounds with appeals. This overlap
raises concerns about effective legal protection in the application of the law, highlighting the
need for optimal regulation and addressing sometimes questionable administrative practices.

The article offers a regulatory and doctrinal analysis of the relevant legal provisions (including
EU law, the Slovenian Constitution, and the GAPA) focusing on the aims, locus standi, time
limits, grounds, and other elements of appeals. It also explores the key findings from Slovenian
case law on administrative disputes regarding appeals, as introduced by the Supreme and
Administrative Courts. Empirical research is based on over one hundred cases with questions
and answers regarding the interpretation of the GAPA in administrative practice. These cases
are part of a special project known as Administrative Consultation Wiki, a collaboration
between the Faculty of Public Administration and the Ministry of Public Administration. Based
on the principles of participation and digitisation, the project, launched in 2009 and renewed in
2023, gathers and addresses dilemmas in the implementation of the GAPA across various
administrative authorities and fields. With almost 1,500 questions and answers in total, about
one-fifth relate to legal protection, allowing us to analyse cases specifically tackling appeals.

The analysis identifies systemic issues such as standing to file an appeal (especially when filed
by participants other than the main party, such as other affected persons or authorities), grounds
for appeal (particularly significant procedural errors that necessitate the reopening of the
procedure regardless of substantive legality), competence regarding appellate decisions
(determining when the first-instance body can handle an appeal and when devolution is
necessary), ADR options in appeals (e.g., substitute decisions issued when the first-instance
authority acknowledges that an appeal is grounded), deadlines for lodging and deciding on
appeals, the possibility of waiving the right to appeal, and the correlation to other legal
remedies. Also notable in such regard is the (lack of) options for digitised appellate proceedings.
These insights can serve as an empirical basis for proposing changes to the GAPA, offering
more effective and clear solutions for both parties and officials conducting the procedures.

Keywords: appeal, administrative procedures, case law and administrative practice,
Administrative Consultation Wiki, new GAPA, Slovenia
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1 Introduction

Administrative procedures play a crucial role in modern society, particularly within European
and other traditions, providing a formal framework that defines the relationships between
authorities and individuals. To maintain democracy and effectiveness, authorities must balance
the public interest with the rights of the parties to these procedures. To ensure this balance,
administrative procedures are governed by law,! with various forms of legal protection against
the misuse of power by administrative authorities provided to parties in EU law, the Slovenian
Constitution,? the General Administrative Procedure Act (GAPA),? and laws governing judicial
review over administrative acts.

In Slovenia, legal protection in administrative cases is founded on well-established international
legal and constitutional guarantees available in the relationships between authorities and
individuals. Various forms of legal protection exist, including ordinary and extraordinary
remedies in administrative procedures and judicial reviews of individual and other
administrative acts. These procedures are designed to protect both the public interest and the
rights of the parties, and this dual protection extends to legal protection as well, though to a
different extent. For instance, appeals and judicial reviews primarily benefit the parties by
preventing authorities from abusing their otherwise superior position, while extraordinary
remedies protect both public and private interests. These remedies enforce legality, a
fundamental principle in (administrative) legal matters (Article 120 of the Constitution, Article
6 of the GAPA). Nevertheless, they are seen as exceptional interventions in issued decisions,
as the primary concern for substantive and procedural legality (e.g., through the principle of
hearing the party under Articles 9 and 146 of the GAPA) lies in the first-instance procedure. In
this way, legal certainty (the effect of and confidence in final decisions) is prioritised over legal
correctness or legality. The exceptional nature of remedies is reflected in the restrictive
provisions governing their use: only remedies provided by law may be employed, they may be
employed only in specific cases of locus standi, on legally provided grounds, and within legally
provided time limits. Any essential procedural errors must be addressed to protect legality, with
administrative appeals serving as the first option in this regard. Under Slovenian law,
administrative appeals are also a procedural prerequisite for judicial protection.

However, regulations alone do not suffice for legal remedies to be used effectively, as
demonstrated by the Administrative Consultation Wiki (ACW) project. Launched in 2009,
suspended in 2014 due to high demand and limited resources and re-launched in 2022 (with
new questions being accepted from spring 2023), the ACW is a joint research and educational
project by the Ljubljana Faculty of Administration and the Ministry of Public Administration.
It provides principled explanations of dilemmas concerning the application of the GAPA in
individual situations. The project interprets provisions of sector-specific regulations and the
GAPA with due consideration of the fundamental principles of public administration, such as
legality, participation, economy, etc. As of 2024, the ACW includes around 1,500 questions
and answers on the interpretation of regulations governing procedures in various real-life
situations and administrative fields (foreigners, social affairs, taxes, construction, inspections,

! More in Stare & Pecari¢ 2021.

2 See Avticles 41 and 47 of the Charter of Fundamental Rights of the EU (cf. Galetta et al., 2015) and Avrticles 23,
25, 157 and 158 of the Slovenian Constitution (more in Avbelj, 2019). See also Ranchordas, 2024, who advocates
for a better understanding of the dynamics between constitutional and administrative law, particularly in the digital
state, in terms of what is known as ‘digital constitutionalism’.

3 GAPA, General Administrative Procedure Act, Official Gazette of the RS, No. 80/99 and amendments.

4 Kova¢ & Deéman, 20009.
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personal data protection, etc.), involving around 10,000 users, over 120 participating
postgraduate students, and 20 practitioners as their mentors.

The research questions addressed in this article are: What are the main dilemmas regarding the
rules regulating appeals in administrative procedures in Slovenian administrative practice?
What are the reasons for these dilemmas, and what solutions exist to protect legal interests in
administrative relations as effectively as possible?

The article first presents the regulatory and theoretical framework of appeals in administrative
cases under the GAPA, as well as the relevant case law from the Slovenian Administrative and
Supreme Courts. This is followed by a brief presentation of the ACW as a research and
educational project, serving as an empirical basis for the analysis of current trends, with over
one hundred dilemmas of administrative practice related to appeals only. In this central part of
the article, the dilemmas are categorised into specific sub-groups, identifying key problems and
grounds for amending the GAPA towards more effective protection of both the public interest
and the rights of the parties, particularly in the context of increasingly digitised procedures.

2 Regulatory and Theoretical Framework with Case Law on Legal Protection in Slovenia
2.1 Legal Protection in Administrative Relations in General

Under Article 158 of the Constitution, remedies provided by law (such as the GAPA or sector-
specific laws) are the only means by which a decision can be changed, annulled, or abrogated.
In terms of remedies, the GAPA has not undergone substantial amendments since its adoption
in 1999, with only minor changes made in 2004 regarding absolute essential errors, the time
limit for reopening the procedure, and supervisory bodies, and in 2007 concerning the waiver
of the right to appeal.®

The GAPA defines appeals as ordinary remedies and provides for five additional extraordinary
remedies. Sector-specific laws may offer further remedies,® but these apply only to substantive
acts and decisions. Procedural acts, on the other hand, are subject to appeal only if specifically
provided by law, with extraordinary remedies only under exceptional circumstances as outlined
in the Administrative Dispute Act.” The 1999 GAPA offers six remedies (reduced from a
previous higher number to enhance system efficiency), which are more extensive than those in
other procedural laws or APAs in other countries.® Unlimited remedies can lead to irresponsible
decision-making by authorities, eroding confidence in the law (and the state or the authorities),
potentially undermining the rule of law. Legal remedies can thus be viewed as remedies to cure

5 More in Kovag, 2020.

& Broadly speaking, restitutio in integrum can also be considered a legal remedy, although the GAPA refers to it
in the context of time limits. More in Kova¢ & KerSevan, 2020/1.

7 Article 5 of the Administrative Dispute Act provides for judicial protection only in case of procedural acts by
which the procedure has been reopened, concluded (e.g., rejection order), or stayed. There have been several
examples of case law in recent years on when appeals are not allowed: e.g. there is no appeal against a record, a
reprimand, or a second-instance act, in which case the appeal is rejected (see Administrative Court cases 1l U
337/2020-31, 3 May 2023, 11 U 195/2020-11, 20 February 2023, | U 1087/2019-12, 18 May 2021, | U 129/2018-
9, 30 April 2019).

8 Pavénik, 2007, p. 461, cf. Kovag, 2020, particularly for an arrangement under the 2016 proposal for a ‘European
APA’ with only two remedies, one in favour of the parties and the other interfering with their legal status (cf.
Hofmann et al., 2014). More on national legal arrangements in Auby et al., 2014, for Southern Central Europe see
Kopri¢ et al., 2016, for the EU APA see della Cananea, 2022.

3
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certain ailments of the procedure or administrative acts.® However, not every procedural error
constitutes unlawfulness, necessitating the use of remedies or judicial procedures in favour of
the appellant. Only major errors — such as misapplication of substantive law, incomplete or
incorrect fact-finding, and essential procedural errors — constitute grounds for appeal (Article
237 of the GAPA). Generally, administrative decision-making in Slovenia is a two-instance
procedure, which can then be followed by judicial protection.

In employing remedies, it is necessary to differentiate errors in contested decisions based on
their severity. Errors are classified as more or less severe. For instance, a decision lacking the
operative part or the signature of the official who made the decision is automatically invalid
and therefore not subject to challenge through legal remedies. Conversely, the absence of the
instruction on legal remedies is not considered an essential error; the decision remains valid as
long as the errors do not disadvantage the party.'° However, a decision lacking the statement of
reasons is considered an essential procedural error under Article 237 of the GAPA! and is
subject to appeal within 15 days of the service of the individual first-instance administrative
act. Likewise, failure to allow all participants with legal standing to participate in the procedure
constitutes an essential error and thus grounds for appeal and extraordinary reopening of the
procedure up to three years after the decision was issued.

From a constitutional perspective, legal protection must not only be lawful but also effective.?
To understand the notion of effectiveness, or assess the mechanisms provided by the GAPA as
more or less effective, the mechanism in question must be evaluated in the context of the
administrative system or the (current) social adequacy of applicable norms. An effective
mechanism can be defined as one that, in practice, achieves the objective of the norm. In
administrative procedure, effectiveness is what contributes to the essential purpose of
administrative procedure, i.e., balancing the rights of the parties and promoting the public
interest. Effectiveness also depends on the implementation of the rules in the real world. An
effective legal mechanism is one that is applied to the extent intended by the norm (e.g.,
extraordinary remedies only in exceptional circumstances) and in line with its purpose. Key
criteria for evaluating the effectiveness of legal remedies include their admissibility or
exclusion (in particular, appeal as an ordinary remedy and exceptions to the fundamental
principle of the right to appeal under Article 13 of the GAPA and Article 25 of the Constitution),
(non-)devolution, (non)suspensiveness, etc. In particular, the notion of effective protection has
emerged in recent years in relation to (semi-)automated decision-making. Various authors and

9 See Kovag, 2013, also referring to the 1923 code known as Steskov postupnik, which defined legal remedies as
remedies for ailments of the procedure.

10 Supreme Court, case U 672/96-8, 11 December 1996: An administrative dispute may be initiated against an
administrative act adopted at second instance, or against an administrative act adopted at first instance, if no appeal
has been lodged in the administrative procedure. If the applicant files an action because the first-instance authority
provided an incorrect instruction on available remedies, contrary to Article 259 of the GAPA, the court will dismiss
the action, and the 15-day time limit for the applicant to lodge an appeal starts from the day after the order
dismissing the action has been served.

11 This is one of the most common errors also according to administrative case law. See, e.g., cases of the
Administrative Court | U 1439/2014, 22 September 2015, or | U 922/2021-12, 18 September 2023. Among the
seven essential procedural errors under Article 237(2) (see Figure 1), the most common in Slovenia is violation of
the right to be heard (see Administrative Court case 11 U 123/2021-13, 7 August 2023). Note that the right to be
given reasons (together with the right to be heard) is one of the key standards provided by Articles 41 and 47 of
the EU Charter of Fundamental Rights, cf. della Cananea, 2022, and specifically for (semi) automated decision-
making Galetta & Hofmann, 2023.

12 More on the notion and elements of effectiveness in Kova¢, 2013, cf. Avbelj, 2019, Pirnat in Godec, 1993.
Comparatively for Slovenia and Croatia see Kova¢ & Ribi¢, 2022, cf. Kopri¢ et al., 2016.
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case law emphasise that the party must be informed of such an approach and held accountable
for the decision, as provided by Articles 5 and 22 of the GDPR. Parties must generally be
guaranteed fair procedures or good administration under Articles 41 and 47 of the EU Charter
of Fundamental Rights and Articles 6 and 13 of the European Convention on Human Rights,
including access to the file, the right to be heard, the right to be given reasons, and the right to
an effective remedy.

Remedies have different effects; they can either annul or replace a decision or declare it void,
which has a retroactive effect (ex tunc) and applies in case of serious errors, or modify and
abrogate it, in which case the effect is prospective (ex nunc). In any case, it is necessary to strike
a balance between the exceptionality of interference and legality. It is not possible to a priori
define, for example, the reopening of procedure, which is a non-devolutive remedy, as less
effective than the devolutive and, in principle, suspensive appeal. This view is supported by
both empirical research in Slovenia and comparative studies.'*

Hence, it is the provisions on remedies to reveal which provisions of the (rather detailed) GAPA
are most relevant. These include, foremost, Article 237, which defines (absolute) essential
procedural errors or, a contrario, essential rules that constitute formal legality (as illustrated in
Figure 1).

Figure 1: Essential procedural errors by stage of procedure as grounds for legal protection

Initiation of procedu_re_ upon Fact—finding and presenting o i s i
reauest or ex officio evidence act concluding the
L - procedure and
Authority Relations between participants application of law to a
specific real-life situation
Party 237 (2,5): 237 (2, 7):

237 (2, 1): 237 (2, 2): if the provisions of if the decisi(l)n (;annot
if the decision if a person who should this Act on the use of be examined
was issued by have participated in the language have been

an authority procedure as a party or infringed

without subject accessory participant has
matter not been given such 237 (2, 3):
jurisdiction hgcs)ssn:r);illtiy, ?rdn:ljlhpersorlld if t_he party or accessory
participated who cou participant has not been given
not have been a party the possibility to be heard on

237 (2, 6): the facts and circumstances
if in deciding
or conducting
the procedure a 237 (2, 4):

person has if the party, in accordance with an act, has not been

participated represented by a statutory representative or if the authorised
who, by law, person had not been granted the proper authorisation

should have
been recused

13 More in Galetta & Hofmann, 2023, Ranchordas, 2024. For the right to good administration in composite
procedures, see also C-604/12, H. N. v. Minister for Justice, Equality and Law Reform and Others of Ireland, 8. 5.
2014, and others, regarding automated decision-making see Schuffa case, C-634/21, 7. 12. 2023, etc.

14 For instance, see Dragos & Neamtu, 2014, Hofmann et al., 2014, Kopri¢ et al., 2016.
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Typical of the extraordinary remedies under the GAPA is that they can be employed based on
specific grounds listed for each extraordinary remedy: ten grounds for reopening, six grounds
for declaring a decision void under Article 279, five grounds for the application of the
supervisory right under Article 274, and one ground for extraordinary annulment of a decision
under Article 278. In practice, the most frequently employed extraordinary remedy is the
reopening of procedure. It can be introduced as a non-devolutive remedy ex officio or upon
request of a party or an allegedly overlooked accessory participant (point 9 of Article 260(1) in
conjunction with Article 229). The annulment or modification of a decision following an
administrative dispute under Article 273 of the GAPA is analogous to the substitute decision in
the appellate procedure. This remedy (also) constitutes a form of settlement in an administrative
case, requiring the defendant under the Administrative Dispute Act to uphold any claims of a
party to the administrative procedure without infringing on the rights of others.’® Key to this
‘settlement’ is the principle of legality; the authority may modify or annul a decision only if the
previous one was unlawful, not by loosening substantive law requirements or negotiating
between public and private interests. If this remedy is employed, the administrative dispute is
normally stayed, as there is no longer a dispute. In this sense, selected ACW cases point to a
correlation between judicial review and legal remedies.®

Annulment and abrogation of a decision through supervisory right (Article 274 of the GAPA)
is primarily a tool used by line ministries to monitor legality in the field and is therefore
combined with appeal.!” Furthermore, the GAPA provides for extraordinary annulment under
Avrticle 278, which is not intended to protect legality. This remedy annuls a lawful decision only
if its enforcement, including the implementation of a party’s right, would interfere with the
public interest. VVoidness, as a separate remedy, finds its ratio in the severest possible errors, as
it can be applied immediately after the decision has been issued, at any time, and at the proposal
of virtually any person. The declaration of voidness — which is not automatic but is subject to a
special decision — and thus the elimination of the consequences of the decision not only serves
the interests of legality but, in some cases, even constitutionality (e.g., operationalising Article
3 of the Constitution on the separation of powers).®

While the exhaustion of appeal is crucial for the administrative finality and, as a rule,
enforceability (Articles 224 and 282 of the GAPA), finality (Article 158 of the Constitution,
Article 225 of the GAPA) and hence immutability of decisions are conditional on the
impossibility or exhaustion of judicial review of individual administrative acts. Most individual
administrative acts can be subject to administrative dispute under the Administrative Dispute
Act, adopted in 2006 and amended in 2010, 2012, 2017, and 2023.1° This judicial procedure is
usually decided at first instance by the specialised Administrative Court, and at second instance
(if an appeal is allowed) by the Supreme Court, which also decides on review and sometimes
reopening of procedure. Social matters fall under the jurisdiction of the Social Court. Judicial
review cannot be ruled out but is contingent on the exhaustion of ordinary remedies in
administrative procedure. Courts rule by a single judge or in panels, but normally do not decide

15 Cf. Dragos & Neamtu, 2014.
16 More in Kovac¢ et al., 2023.
17 See details in Kova¢ & Kersevan, 2020/2.

18 More in Kova¢ & Jerovsek, 2023, pp. 241ff. However, a party, through an action in administrative dispute,
cannot directly seek voidness of an administrative decision — such must first be sought in the administrative
procedure; it is only against the rejection of a legal remedy that the party has the possibility of seeking judicial
protection (Administrative Court case | U 268/2023-6, 13 April 2023).

19 An administrative dispute can replace and administrative appeal in the sense of Article 25 of the Constitution,

provided the grounds are equally broad (Avbelj, 2019).
6
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in administrative cases as these only involve supervision (a dispute of full jurisdiction is
exceptionally possible only in specific situations, e.g., where constitutional rights have been
violated). After the conclusion of an administrative or social dispute, if violations of the
Constitution or the European Convention on Human Rights are alleged, the case may be
pursued by filing a constitutional complaint with the Constitutional Court or bringing an action
before the European Court of Human Rights.

2.2 Basic Rules on Administrative Appeal under the GAPA

Appeal, as a regular remedy, is crucial for legal protection in administrative cases. It is the only
ordinary remedy under the GAPA, i.e., a remedy that is employed before the administrative
finality (and, as a rule, enforceability) of the decision, unless explicitly excluded by law (the
GAPA or a sector-specific law) (e.g., when a ministry decides at first instance and the law does
not provide for an appeal or an appellate body).2° According to administrative statistics, appeals
are filed in only about 3% of cases in Slovenia, translating to roughly 300,000 appeal
procedures against up to ten million administrative decisions issued at first instance per year.?:

Appeal is a fundamental legal remedy defined by Articles 13 and 229 et seq. of the GAPA with
three complementary objectives.?? First, with its dispositive, devolutive, and generally
suspensive nature, appeal serves to protect the rights of the parties involved in an administrative
procedure (in addition to the main party, also accessory participants and individuals with a legal
interest who could not participate earlier). This function aligns with EU and comparative law,
according to which appeal, together with other rights of defence in administrative procedures,
ensures the protection of citizens from arbitrary exercises of power and public policy
implementation.?®

Second, since the right to appeal is also available to the defenders of public interest (e.g., public
prosecutors and state attorneys, as well as public interest associations as a hybrid between a
public interest representative and an accessory participant),?* the appeal also protects legality,
which is further confirmed by the authority’s power to modify a decision against the appellant
in an appeal procedure, since the prohibition of reformatio in peius® is not established. Third,
appeals promote administrative system coherence and equality before the law, particularly
through the power of the appellate authority to review ex officio absolute essential procedural
errors and errors of substantive law. This part concerns, inter alia, the positive control of
government agencies by branches of government with sovereign authority in law-making.28
Fourth, appeals help reduce the overload on the courts, as bypassing this stage often leads to
the rejection of judicial review. Appeals known in Slovenia are therefore similar to hierarchical

20 Appeals and other legal remedies cannot be regulated by implementing regulations — they are materia legis, see
e.g. Administrative Court cases | U 340/2013, 10 December 2013, | U 74/2013, 17 September 2013, 1 U
1919/2012, 7 May 2013, 1 U 407/2011, 16 October 2012 (e.g. with the rules on the implementation of the budget).

21 See https://upravnastatistikaweb.azurewebsites.net/.

2 Kovaé, 2013, Kovaé & Jerovsek, 2023.

23 More in della Cananea, 2016, Avbelj, 2019, Ranchordas, 2024.

2 The same applies to extraordinary remedies; e.g., an environmental NGO has the right to file legal remedies
based on the Environmental Protection Act (Administrative Court case | U 1305/2020-12, 25 November 2022).
% This is exceptionally possible under Article 253 if specific grounds for extraordinary remedies are provided
(Administrative Court case | U 1995/2013, 26 August 2014).

%6 On the mixed role of certain state authorities in rulemaking and decision-making see Hofmann et al., 2014, cf.

Galetta & Hofmann, 2023, and Ranchordas, 2024.
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or mandatory appeals within the so-called objection procedures (recours hiérarchique,
Widerspruch).?’

An appeal is always devolutive, meaning that it is not decided by the authority that issued the
contested decision but by another, higher authority (i.e., a line ministry or mayor in municipal
cases, or another authority under lex specialis). Generally, appeals are suspensive, halting the
execution of the contested act unless otherwise provided by a sector-specific law (e.g., in tax or
inspection matters) or for the sake of public interest protection (Article 236 of the GAPA). To
achieve a non-suspensive effect, a specific clause must be included in the operative part of the
judgment.?® Upon appeal, a decision can be annulled, replaced (already at first instance, through
Article 242 of the GAPA), changed, or declared void.

The right to appeal is available to parties to the administrative procedure and all persons in such
position, e.g., representatives and (potential) accessory participants, as well as senior state
attorney and state prosecutor, but not to authorities. The appeal must be lodged within 15 days
from the actual or fictitious service of the first-instance decision and is time-barred.?® A party
can also waive the right to appeal in a dispositive procedure. A waiver by all individuals with
the status of a party results in administrative finality and finality from the date of the (last)
waiver.3® The appellant must state the grounds of appeal, even if only in lay terms, and must
have regard to the legal possibilities for challenging the decision by this remedy. The grounds
of appeal are (according to Article 237 of the GAPA) substantive, factual, procedural, or due to
administrative silence at first instance.!

The appeal is filed with the authority that issued the decision at first instance, which is due to
examine its admissibility, standing, and timeliness; inadmissible appeals are rejected. The first-
instance authority may also issue a substitute decision if it finds that the appellant’s case is
justified. However, a high proportion of substitute decisions may indicate fundamental flaws in
first-instance procedures, which is contrary to the purpose of the GAPA rules and, in particular,
the objective of the appeal and the substitute decision, even though the latter may be seen as an
ADR tool.®? The substantive decision is to be taken by the second-instance authority, which
may reject, dismiss or uphold the appeal, determining itself whether to refer the case back to
first instance for a new decision (Article 251 of the GAPA).

27 More in Dragos & Neamtu, 2014. As regards the alignment of national rules on appeal as a procedural
prerequisite for judicial review under certain conditions, such as speed and cost of decision-making, see case
Puskar, C-73/16, 27 September 2017; on the relevance of this case, see Kova¢ & KerSevan, 2020/1, pp. 53ff.

28 More in Kovaé & Kersevan, 2020/2.

2 See also Administrative Court case | U 854/2021-10, 8 September 2023. Parties cannot raise objections only in
the action if they have missed the time limit for appeal or if they could have raised the facts already in the
administrative appeal procedure (Administrative Court case | U 327/2020-21, 24 March 2021). A common
dilemma in case-law concerning the time limit is when the first-instance act was served, since the time limit for
appeal only runs from the actual or fictitious service of the contested act (Kovac & Kersevan, 2020/2).

30 payment of liabilities does not yet mean waiving the right to appeal; see Administrative Court case | U 770/2018-
13, 12 March 2019.

3L In Slovenian administrative law, administrative silence results in the presumption of a negative decision,
allowing the parties to consider their case as rejected and pursue legal remedies accordingly. For details on national
profiles related to this issue, see Dragos, Kova¢ & Tolsma, 2020. The matter is also frequently discussed in case
law, e.g., Supreme Court case | Up 121/2021, 25 October 2021. The procedural position of the accepted jurisdiction
establishes justified grounds for the party to expect a decision within the prescribed time limits. If a decision is not
made within these limits, the party may seek the legal remedies provided under Article 222(4) of the GAPA and
Article 28 of the Administrative Dispute Act.

32 See the section on Slovenia in Dragos & Neamtu, 2014.
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3 Empirical Analysis of ACW Cases Concerning Administrative Appeal
3.1 About Administrative Consultation Wiki (ACW)

The Administrative Consultation Wiki (ACW) is a research and educational project that has
evolved significantly since its inception as a (administrative) legal clinic. Established in 2009
and revitalised in 2022 and 2023, it now serves as a comprehensive framework for various
activities, including data-based decision-making. The project’s findings provide a basis for
decision-makers to improve regulation and practice. Run by the Faculty of Administration and
the Ministry of Public Administration, the ACW involves the collaboration of academia, state
authorities, and postgraduate students. By publishing questions and answers, the web portal
pursues the principles of participation and digitisation.

The primary purpose of the ACW project is to provide advice on specific issues of
administrative procedure, facilitating a systematic collaboration among various stakeholders.*
The project aims to resolve specific dilemmas in administrative procedural law and generalise
solutions for broader application across different authorities and related fields. The focus is on
offering expert guidance to officials and parties on how to respond to dilemmas regarding the
interpretation of specific rules in given situations, in accordance with the principles of
collaborative governance (see Figure 2) and constitutional and administrative procedural law.

In addition to the users (officials, parties, NGOs, rule-makers), the project involves faculty
professors and senior officials from public administration. These experts act as mentors within
the MPA working group, guiding mainly postgraduate students responsible for drafting
responses. This setup provides students with the opportunity to address real-life problems. The
collaboration among all participants ensures high-quality and professional responses.

Figure 2: Collaborative governance as the framework of ACW activity

Administrative authorities and services

Public \ Legitimacy

administration =
‘ Partnership and '

MPA and other
Authorisation

Users: parties,
citizens, companies,
NGOs, civil
servants

policy-makers

Socialisation

Knowledge Information, HR, etc.

Academia = university,
Faculty of Public
Administration, professors,
students, administrative law
scholars and nrofessionals

33 More in Kova¢ et al., 2015 and 2023. The question is first generalised — anonymising details about the user,
authority, and field (unless the specifics of a regulation are of particular interest, in which case the field and the
leges speciales are indicated). A general, reusable answer is then provided.
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The portal — adding 3 to 5 new cases per week in 2023 and 2024 — is frequently used in
administrative practice; in some instances, it is regularly and systematically used as a
complementary resource by public authorities (e.g., administrative units or ministries). Data on
its usage show around 100 clicks per working day until 2002, increasing to around 300 clicks
per working day from 2023 onwards, with over 10,000 total users.>* About a quarter of the users
are parties to administrative procedures, while the remainder includes officials who conduct the
procedures or draft specific procedural rules in sector-specific regulations. Given the diversity
and volume of cases, the portal provides a valuable resource for analysing whether and how the
GAPA is applied in practice and identifying areas where modifications may be needed. It thus
serves as a basis for analysis and evidence-based development of new public policies and
improvements to regulations.

3.2 Analysis of ACW Cases Regarding Appeals: Categorization, Complexity, and the
Need for Amendments to the GAPA

When comparing the number of ACW cases by category, based on the stages of the procedure,
we find over 220 cases in the section on remedies, of which around 100 concern appeals.*®
These cases often reflect the rules and mechanisms from earlier stages of the procedure since
the appeal serves as a litmus test for the first-instance authority’s (mis)conduct. Analysing these
cases thus provides a clear picture of practical application of various rules, particularly those
crucial for formal legality or the protection of the parties’ rights and public interest, which are
considered absolute procedural grounds for appeal under Article 237 of the GAPA. As
expected, correlations between the section on appeals and other sections are most frequent
concerning absolute essential rules, such as the competence and impartiality of officials, the
legal standing of the parties and their representatives, the right to be heard (including issues
related to the use of language), and the components of decisions necessary for reviewability. In
administrative practice and case law,*® appeals based on procedural grounds are most frequently
justified when there is a violation of the right to be heard.

34 Kovaé et al., 2023.

3 Most cases are categorised into one or, at most, two primary categories. The majority are found in the section
concerning communication between the parties to the procedure (approximately 300 cases), followed by the
sections on Administrative Matter and Fundamental Principles (about 270 cases) and Participants (around 250
cases). In Table 1, each case is assigned to only one subcategory.

3% Cf. Kova¢ & Kersevan, 2020. Such infringements typically result from malpractices, such as using a summary
procedure instead of a special fact-finding procedure when the right to be heard is ex lege restricted — e.g., when
taking urgent measures in the public interest or deciding based on data from official records, which is often misused
in administrative practice. Moreover, sector-specific laws increasingly provide for a priori summary procedures
for certain matters, e.g., specific building permits or registrations in public institutions. This approach
fundamentally at odds with GAPA standards and the procedural guarantees of the parties, as well as with
constitution and EU law requirements. In this context, the Supreme Court case X Ips 17/2023, 30 November 2023,
is particularly noteworthy, highlighting a constitutionally consistent interpretation of special provisions in relation
to the GAPA. In its judgment, the Court, referring to the fundamental principles under Articles 7, 8 and 9 of the
GAPA, states: “The answer to the admissible review question is that, based on a constitutionally consistent
interpretation ..., which, as lex specialis, provides that this authority ... shall decide in a summary procedure
without hearing the parties, regulating only an extended procedural possibility ... to decide in a summary
procedure without prohibiting it from conducting a special fact-finding procedure and hearing the parties.
Accordingly, .... is required to carry out a special fact-finding procedure under the GAPA and to hear the party
on the facts established, if, in the context of a summary fact-finding procedure, omitting the principle of hearing
the party would lead to an impermissible interference with the constitutionally guaranteed right referred to in
Article 22 of the Constitution”. Thus, the exercise of the reduced rights of the parties, particularly the omission of
the principle of hearing, is always a procedural option for an administrative authority rather than an obligation.
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The ACW cases are further broken down by sub-categories based on subject matter (see Table
1) to provide a more detailed analysis and gain insight into the current dilemmas related to
appeals. In addition to classifying cases by subject matter, a general analysis has also been
conducted regarding their complexity and whether they relate to the rules of the GAPA or
specific procedural rules in sector-specific laws, which are often partial and questionable. These
indicators provide feedback on the source and extent of the problem, as merely raising an issue
does not necessarily indicate that the GAPA is inadequate.

Table 1: Cases involving appeals by sub-category, complexity, and source of the problem

No. | Theme No./% Complexity | Problem: GAPA or
of cases leges speciales

1 | Admissibility of appeal (legal 16 high sector-specific
bases) and related claims laws

2 | Jurisdiction in appeal 7| medium both

3 Legal standing of the 10 high sector-specific
party/appellant laws

4 | Waiver of the right to appeal 8 medium GAPA

5 | Time limits (incl. administrative 9| medium both
silence, time limit for decision,
etc.), administrative finality and
enforceability

6 Grounds for appeal (e.g., violation 16 high both
of the principle of hearing the party,
impartiality of judges,
(non)attendance of persons
with/without standing)

7 | Treating the appeal as an 7| medium GAPA
application

8 Proceeding of authorities in case of 18 high GAPA
appeal and costs of procedure

9 Correlation between appeal and 9 high both
other remedies, especially
reopening of procedure
Total 100

As shown by the table above, most cases concern three main thematic areas:

— the procedure for assessing the merits of an appeal, including when a substitute decision
can be issued, when a second-instance decision is to be given, when the case is referred
for a new procedure, what is the correct wording of the operative part of a second-
instance decision, what are the costs of procedure in case of an appeal, etc.;

— the admissibility of appeals on various legal grounds and for various types of act;

— various grounds of appeal, including essential procedural errors.

These areas are highly complex, with dilemmas arising from a combination of sector-specific
rules and the GAPA.

The second group of cases, with 7 to 10 cases per sub-category, involves highly complex issues
such as standing for appeal and the correlations between various forms of legal protection. Here,
too, a combination of sector-specific rules and the GAPA is often at play. Specifically related
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to the GAPA are issues such as waiver of the right to appeal, the treatment of the appeal as an
application, and the appeal procedure itself, including the competence and conduct of the
appellate authority in terms of timing and subject matter. There is no clear correlation between
the degree of complexity and the source of the problem —i.e., whether the GAPA is inherently
more or less complex. However, it is logical that higher complexity tends to arise when both
substantive or special regulations and the GAPA are involved.

Looking at particularly challenging dilemmas that have been raised in recent years and which
are also the most frequently visited,®’ case studies highlight systemic issues that should be
addressed by the GAPA either de lege ferenda or through appropriate interpretation of existing
regulations. One of the cases that illustrate the necessary correlation between procedural
institutions, particularly standing and service, as well as the time limits for appeal or
enforceability, is the case where the (tax) authority sent a tax notice to a minor, followed by an
enforcement order. The parents, as the minor’s legal representatives, were unaware of the
liability until the child handed them the enforcement order against which they subsequently
appealed. It is crucial to note that legal effects can only arise and rights can only be exercised
by a person with the capacity to litigate. In this case, the authority had no grounds for
enforcement® because the enforcement order was not properly served if it was not served on
the applicant’s legal representative. Thus, the time limit could not commence until (correct)
service had occurred. Consequently, the appeal filed by the legal representative against the
enforcement order should be upheld, and the enforcement procedure must be stayed. The
enforcement order must first be served on the parent, and if the obligation is not fulfilled within
the time limit running from the date of service on the legal representative, the order must be
reissued. However, this case underscores the importance of correct implementation of the
GAPA rather than highlighting its shortcomings.

Other examples involve specific rule-making in healthcare or social welfare, where the same
act is issued with a statement of reasons to some participants and without it to others, under the
claim that such a distinction is necessary for protecting sensitive data. For instance, while
sector-specific laws confer legal standing on individuals whose health or social situation is at
stake, as well as on employers, allowing them to participate in the procedure and exercise rights
such as lodging appeals, employers receive the decision without a statement of reasons. This
practice is both unconstitutional and contradictory because an appeal cannot be effectively
pursued by means of counter-arguments without a statement of reasons, i.e., in the absence of
arguments from the authority. If the law grants legal standing also to parties other than the main
party, it must also provide them with (full) legal protection. Therefore, amendments to the
GAPA are being considered to allow for a statement of reasons to be provided only when an
appeal is announced, rather than in every case, which would alleviate the burden on authorities.
Such considerations are justified, provided they do not undermine the right to an (effective)
appeal. This means that the GAPA or a special law should specify that a statement of reasons

37 The ACW measures and publishes the most frequently visited cases — mainly topical issues but also some
‘classic’ dilemmas — on a monthly and aggregated basis via Google analytics. About ten dilemmas, which are
perceived in recent Slovenian case law and are of high systemic importance, are highlighted as the most visited
cases in 2023. According to ACW data, these cases were visited by 50 to 100 users in 2023, with an average
reading and case study time of 12 to 15 minutes.

38 The GAPA expressly provides for the legal representation of minors, as well as for service on minors through
their parents, to which the authority must pay attention ex officio (Article 47, 49, 88, etc.).
12
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is not required unless an appeal is announced, at which point the authority must provide a full
statement of reasons for its decision.®

Partial regulation by sector-specific laws often leads to a problematic combined interpretation
of lex specialis and the GAPA. One issue in such regard is which form of legal protection is
applicable when the first-instance decision-maker is a holder of public authority, a sui generis
body. For instance, the Matura Examination Act applies when the National Matura Committee
(i.e., the holder of public authority, which in this case is an independent body) decides whether
a candidate can take the matura examination in two parts. Conversely, the GAPA applies when
the line ministry handles appeals against decisions made by such body. According to the Matura
Examination Act, candidates who, for justified reasons, cannot participate in the matura or
individual exams within the same examination period may take the matura in two parts. A
decision thereon is taken by the National Matura Committee and the possibility of appeal is not
explicitly excluded. However, administrative and case law*® have treated this as a single
procedure rather than a two-stage decision-making process. The Committee and the Court view
the Committee’s decision as administratively final, with no possibility for appeal, and the party
can only seek legal protection through a non-suspensive action before the Administrative Court.
Given the absence of specific rules in the lex specialis that exclude the right to appeal, and
considering the exceptionality of excluding appeals compared to the usual two-instance system
(a fundamental principle laid down in Article 25 of the Constitution and Article 13 of the
GAPA), an appeal should be permitted and should have suspensive and devolutive effects. Here
again, the issue is not with the GAPA itself but with the unsystematic regulation by the sector-
specific law. This suggests that consideration should be given to limiting such interventions
through the GAPA to ensure more systematic regulation.

Similarly, when a sector-specific law, such as one governing inspections, stipulates that an
appeal does not suspend the enforcement of a decision providing an obligation for the party
(e.g., to remedy a situation), it remains unclear whether this also applies to other inspection
decisions or procedural decisions as formal acts. Since the exclusion or non-suspensiveness of
appeals affects the constitutional effectiveness of appeal, and given that a regulation diverging
from the GAPA must be justified by the specificities of the administrative field,** such special
rules should be interpreted restrictively. It is argued that even when a statutory basis for certain
measures exists, a prerequisite for the non-suspensive effect is that such effect is expressly
specified in the operative part of the decision.*? If the same law provides for various types of
decisions in terms of content and type of decision-making (e.g., inspection measures and the
granting of licences at the request of the parties), the authority may include a clause on the non-
suspensiveness of appeals only in the operative part of decisions explicitly provided for by the
law (e.g. measures but not licences). Again, the core issue is that sector-specific laws to often
treat the GAPA as merely supplementary. However, this is not an absolute stance, as the GAPA
frequently operationalises constitutional rights, including the right to appeal, and the
Constitution prevails over sector-specific laws. Therefore, a sector-specific law may only
introduce specific procedural rules where there is a compelling reason for differentiation, which
should be clearly justified in the draft law.

% This arrangement has been adopted, for example, in misdemeanour cases and some special administrative
procedures, e.g. when deciding on the rights and obligations of students at the University of Ljubljana under the
2017 Statutes.

40 Administrative Court cases | U 487/2015, 22 April 2015, | U 780/2015, 14 September 2016.
41 More in Avbelj et al., 2019, commentary to Article 25 of the Constitution.

42 Npr. Supreme Court case U 638/92, 8 April 1993, and the following.
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The 2007 GAPA amendment introduced the possibility of waiving the right to appeal (Article
229a) to expedite enforceability if all parties agree on the waiver. However, in practice, as
suggested by the ACW, dilemmas arise regarding this option, such as the possibility of waiving
such a right in procedures initiated ex officio or even before the decision is served.*
Furthermore, dilemmas concerning the waiver as an application by a party are often linked to
time limits and the impact on administrative finality, enforceability, and finality. The waiver of
appeal is effective as of the day of receipt of a written or oral waiver by the authority; under the
GAPA, such an application is deemed to have been lodged on the date it is received by the
authority, unless it is time-stamped, in which case the date of lodgement is deemed to be the
date of sending. Where there are multiple parties to the procedure, the first-instance decision
becomes administratively final when the last party waives their right to appeal, as the waiver of
the right to appeal cannot be revoked. At that point, both administrative finality and finality
occur, since exhaustion of the appeal is a procedural prerequisite for the exercise of judicial
protection. Given the importance of waiver, the GAPA should be amended in this part to require
that authorities inform parties of all consequences of waiver, as well as of the procedure to be
followed in the event of fiction of service and prior appeals or waivers.

In practice, authorities often exceed the prescribed time limits for decision. In such cases, the
GAPA provides for negative fiction, allowing the possibility of filing an appeal or bringing an
action.** One case presented in the ACW involved a party questioning what steps to take if a
requested (e.g. building) permit has not been issued even after six months from the date of the
request. The dilemma is when the time limit for appeal begins to run and what grounds for
appeal can be presented in such a case. Is it merely the failure of the first-instance authority to
take a decision within the prescribed time limit, or does it also include an essential error referred
to in Article 237 of the GAPA? Additionally, is a weeks-long strike by staff members a
legitimate reason for delay?* Since a strike is not a reason for suspending the procedure, the
time limits do not stand still, even though there is an instruction period for issuing a decision.
After two months, administrative silence can be claimed, allowing the party to lodge an appeal.
This period, however, is not limited to 15 days, as is the case of an appeal against a decision,
because no service has taken place in the case of administrative silence. Therefore,
administrative silence lasts as long as the silence continues. In the event of administrative
silence, no reason can be presented since the decision has not yet been made, nor can any
arguments be put forward and challenged by way of the applicant’s counter-arguments. Thus,
in an appeal on the grounds of administrative silence, the grounds for appeal are limited to the
date on which the procedure was initiated (submission of a complete application) and the expiry
of the time limit for a decision without a decision (decision on the merits or procedural decision
staying the procedure), and, where appropriate, risks to the legal or public interest due to the

43 A specific question is whether it is possible to waive the appeal between the time of dispatch of the decision for
which the law provides a fiction of service (e.g., on the 15th day after dispatch) and before the fiction of service
takes effect, if the party has actually received the decision before that time. In this case, although the GAPA (or
sector-specific laws) favour the fiction of service, the question arises whether an actually proved service takes
precedence over the fiction, since the latter is only provided for in the event of impossibility and evasion of actual
service.

4 Articles 222 and 256 of the GAPA lay down a two-month time limit to issue decisions at both instances. More
on the regulation, case law and empirical data for Slovenia in Dragos, Kova¢ & Holsma, 2020.

% In Slovenia in 2024, there is a months-long strike in several parts of the public administration over an outdated
and disproportionate pay system. This strike has escalated in some units, beginning with refusals to work on
Wednesdays and expanding to all days, although by law they are still required to carry out urgent tasks as defined
by line ministries. Issuing building permits, which was the case here, is not considered an urgent task under these
definitions.
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delay in taking a decision. Such cases highlight the recurring problem of administrative silence,
a combination of regulatory and organisational-managerial factors, which could be at least
partly solved by setting more realistic time limits for decision-making in individual
administrative areas. While this is indeed materia leges speciales it could be the subject of an
instructional reference in the GAPA.*

In appeal procedures, applications are also made; the appeal itself is an application, as is the
waiver or withdrawal (of the appeal). This means that the provisions of the GAPA on appeal
and applications (Articles 229-259 and Articles 63—-68) must be applied together. However, in
practice this often leads to problems of interpretation of the GAPA. For example, the question
arises as to how the authority should proceed if it receives an incomplete appeal for which the
law provides for a limitation period of 15 days from the date of service of the decision. The law
also provides for incomplete applications to be given an additional period of time for the
applicant to complete the incomplete application. If the authority fails to invite the party or
other person with legal standing to complete the application and rejects the appeal, it is acting
prematurely and contrary to the rules of procedure, which is considered an essential procedural
error.*” The question is whether any time limit under Article 67 of the GAPA or only the time
limit within the limitation period for appeal under Article 235 of the GAPA is set in the call to
complete the application. As regards the obligation to call for completion or the right to rectify
deficiencies, it should be noted that the formal completeness of the appeal must be considered
in the context of (non)eligibility for procedure. According to the GAPA, an appeal must indicate
the decision that is being challenged (the authority that issued it, the number, and the date) and
(the reasons) why it is being challenged. Thus, any time limit — as long as it is sufficient to
allow completion — may be set for the first deficiencies. However, by completing the
application, the appellant will not be able to raise additional or supplementary grounds of
appeal, i.e. those not previously raised, or otherwise extend (amend or supplement) the
consideration of the appeal.

As regards the withdrawal of an application, the GAPA (Articles 134 and 135, providing that
in such case the procedure is stayed)*® does not expressly state that the provisions on withdrawal
also apply to appeal, and it is only a combined interpretation that leads to the conclusion that
the withdrawal of an appeal is also permissible, whether at the stage of the formal examination
of the appeal at first instance or in the context of the appeal procedure. The procedural decision
to stay the procedure is taken by the authority that considers the appeal once the withdrawal has
been made. This means that a new appeal is allowed against the staying of the procedure at first
instance; in fact, staying is not automatic, and the option of continuing the procedure must be
examined in the public interest. Of course, when an appeal is withdrawn, the same applies as in
the case of waiver — the decision becomes administratively final as well as final from that date,
and judicial protection is no longer admissible. In this respect, the GAPA should also be
amended, e.g. to explicitly indicate in the provisions on appeal the mutatis mutandis application
of the provisions on applications and to warn of the consequences of withdrawal of an appeal.

46 According to theory and constitutional case law, following Article 22 of the Constitution on equal protection of
rights, there must be reasonable grounds for differentiation between sector-specific laws and the GAPA, which
may include more complex factual and legal decision-making, e.g., in the case of the construction of complex
buildings.

47 Same in Administrative Court case of 10 December 2020.

48 Given the withdrawal of the request, there is no longer a basis for a decision on the administrative matter, since
the existing will of the party with active standing is a prerequisite for the initiation, conduct, and conclusion of the
administrative procedure. More in Kova¢ & Kersevan, 2020.
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Under the GAPA, a substitute decision is issued if the authority recognises the merits of the
appeal at first instance (Article 242). In practice, however, several challenges arise in this
respect, ranging from potential bias of the officials if they have already conducted the initial
procedure, namely whether they are allowed to assess the existence of grounds for a substitute
decision and participate in such procedure. This is not controversial since the GAPA only
provides for disqualification in the event of devolution at the level of the authority. Another
issue is when there is a coincidence of the appellant’s and the authority’s assessment, leading
to the adoption of a substitute act. No regulation can address all possible scenarios, which often
results in the use of vague concepts that require subjective discretionary interpretation on a
case-by-case basis. However, a teleological interpretation suggests that a substitute decision
should be given only if the appellant’s request is granted in its entirety. That decision is again
open to appeal, which can rectify any deviations. In our view, the GAPA is sufficiently clear in
this respect, but its provisions must be interpreted functionally. The only thing that should be
added to this law is that it is also possible to issue a substitute procedural decision, not only a
decision on the merits, which can replace, for example, even a decision in a procedure initiated
ex officio if the measure is found to be unlawful on appeal.*®

There are two other systemic issues where, in terms of legal certainty and equality before the
law as well as efficiency of administrative decision-making, the GAPA should be amended, as
the case-law is also inconsistent. First, Article 251 of the GAPA provides that, in the event of
a well-founded appeal, the second-instance authority decides the case itself or, using its
procedural discretion, refers the case back to the first-instance authority for a new decision.
However, this distinction is unclear and various bodies, including the Ombudsman, advocate
for an amendment of the GAPA® requiring the appellate authority to decide the case itself to
promote early enforceability. As regards the discretion of the appellate authority, it should be
noted that the primary purpose of reviewing cases at two instances is review rather than
decision-making, but there is nevertheless a systemic need to conclude procedures promptly.
Therefore, the second-instance authority generally remedies the deficiencies arisen in first-
instance procedures itself, potentially issuing a final decision on the appeal.

However, if remedying the deficiencies requires reopening the entire first-instance procedure
or a substantial part thereof, it is more efficient for the first-instance authority to handle it (e.g.,
because its seat is closer to the residence or seat of the party or the immovable property
involved). This approach is employed when the second-instance authority believes the first-
instance authority can address the deficiencies in procedure more quickly and efficiently.>!
There is no basis for the appellate authority to have to decide itself, since the function of the
appeal is (only) to review the lawfulness of the conduct of the first-instance authority, not to
replace it, especially in cases of errors by the latter. The function of the appeal is, inter alia, to
provide feedback to competent authorities, giving the second-instance authority a better picture
of the (in)efficiency of the rules of sector-specific legislation, while the first-instance authority
— when the appeal is justified and particularly when the case is referred for a new decision —
receives guidance and instructions on how to act in future similar cases.

49 The fact that a procedure initiated ex officio is concluded by a procedural decision and not by a decision when
there are no conditions for imposing an obligation is based on the fact that such an act is given only formal finality.
Therefore, there is no ne bis in idem and, in the public interest, e.g. in the case of inspections, the same matter can
be dealt with again at any time. More in Kovac & Jerovsek, 2023.

%0 For instance, the 2017 Annual Report. Similarly the National Council in 2018.

51 Kova¢ & Kersevan, 2020/2, pp. 608ff, Kova¢ & Jeroviek, 2023, p. 245.
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The second issue concerns the dilemma of whether the facts and rules applicable in the reopened
procedure should be those in force at the time when the now-annulled first-instance decision
was issued, or those in force at the time of issuing the new decision, which could be years later.
The argument for using the facts and rules from the original decision is that the appeal primarily
serves to review compliance with the principles of lawfulness and equality of the parties in the
original decision, precluding the parties from presenting new facts during the appeal (Article
238 of the GAPA). Conversely, the argument for using the facts and rules in force at the time
of the new decision is that the original decision is no longer valid. This aligns with the general
rule that for each decision made, the facts and rules in effect at the time of that decision should
be applied, especially if years have passed since the original decision. Additionally, the GAPA
stipulates that if the appeal is well-founded, the first-instance authority is to follow the appellate
authority’s view on the conduct of the procedure but not necessarily on the facts of the case.>
This is a very important systemic guideline, making it crucial for the GAPA to address both
dilemmas explicitly.

From ACW cases, Slovenian case law, and comparative trends,> such as the ReNEUAL model
rules — which favour a single remedy for and a single remedy against the party due to the
protection of the public interest® — it is evident that an overabundance of remedies does not
necessarily enhance the protection of the rights of the parties or the public interest. Instead, it
reduces legal certainty and creates dilemmas regarding competing legal remedies (e.g., appeal,
reopening of procedure, and restitutio in integrum for the same procedural errors). It would be
therefore advisable to consider reducing the six remedies currently provided under the GAPA
and additional remedies under leges speciales.

Finally, an analysis of ACW cases in terms of digitisation or automated decision-making reveals
a relative absence of such cases in the appeals section, though they are present in other sections
of ACW, particularly in relation to handling applications, formality of acts, and service. A
notable issue in such regard is the legal effects and liability of officials when automated
certificates are issued, which poses restrictions on automated decision-making and subsequent
appeals. ACW cases involving automated issuing of certificates reveal that the existing law
does not support the purely automatic issuance of administrative acts, requiring decisions and
certificates to be issued by competent, authorised, and impartial officials. Therefore, automated
certificates do not have the same legal status and effects as those signed by an authorised official
(e.g., an automated certificate does not have the force of a public document with presumption
of truth of its contents, although it may nevertheless serve as evidence). Despite advanced
automation — eGovernment, eTaxes, eWelfare, etc. — and use of artificial intelligence in social
transfers and agricultural subsidies, the GAPA lacks adequate provisions in this respect, thus

52 See Administrative Court case I U 1519/2011, 19 February 2013: “If, on the basis of new facts and new evidence,
a different state of affairs is established in the new procedure, the first-instance authority is obliged, in accordance
with the fundamental principle of substantive truth, to take account of the new state of affairs ...”. Or case | U
1515/2018-9, 21 July 2020: “Reopening does not mean that the procedure starts anew but is rather intended to
remedy the irregularities of the earlier decision, in accordance with the instructions given by the second-instance
authority in the appellate procedure.” And Supreme Court case X Ips 109/2016, 16 January 2019: “If the tax
authority at first instance finds a different state of affairs in the new procedure, it must also take a different legal
decision, which may even be to the detriment of the individual.” Conversely, most of the judgements on the
reopening of procedure are very strict, see Kova¢ & Kersevan, 2020/2.

%3 See Hofmann et al., 2014, Kopri¢ et al., 2016, Kovag, 2020.

5 More in della Cananea, 2022, referring to Hofmann et al., 2014, whereby national legislators may thus take
model rules into account because they deem them more satisfactory than national law.
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lagging far behind.>® It is therefore imperative to adopt appropriate regulations, considering the
liability for accurate content and limitations of information under Articles 5, 16 and 22 of the
GDPR. This will ensure the regulation of administrative procedures in compliance with EU
law, whether through a single regulation or through effective national measures.>®

4 Conclusion

An analysis of cases through the ACW project, which has been addressing administrative
procedural issues in practice since 2009, reveals that in recent years, particularly 2023 and 2024,
around one hundred dilemmas have arisen in relation to appeals. In light of the research
questions posed in the introduction, the conclusions of the analysis are as follows: first, the
main dilemmas in Slovenian administrative practice concerning appeals or those that escalate
during the appeal procedure stem from a combination of rules regulating applications, service,
time limits, application of various remedies, and administrative finality and enforceability.
Second, many problems arise due to only partial sector-specific rules, resulting in issues of
complementarity between these rules and the GAPA. This is evident in questions of
admissibility of an appeal and jurisdiction. It is worth considering whether the GAPA should
specifically regulate when and to what extent specialised rules are permissible. Third, there are
frequent dilemmas concerning the waiver of the right to appeal in relation to the effects of
finality and lack of access to justice or non-suspensiveness. These situations can render an
appeal ineffective and should be addressed by the GAPA. Fourth, the systemic shortcomings
of the current GAPA include competing legal remedies, the definition of the relationship
between the first- and second-instance authorities, the use of facts and rules over time, and the
gap created by the under-regulated yet increasingly intense digitisation of administrative
procedures.

The national legislature should advance on these issues, also considering comparative solutions
within the EU. Furthermore, Slovenia is beginning to see potential reductions in rights related
to legal protection linked to digitalised or automated decision-making. This is undoubtedly a
universal challenge that no country can escape. Based on experience, it is better to anticipate
difficulties than to seek solutions post festum. In conclusion: in a democratic system,
particularly in administrative relations where the authority or public interest supersedes the
rights of the parties, the right to appeal is a fundamental right and an international legal or
constitutional guarantee. It should, therefore, be adequately regulated to minimise the practical
difficulties in implementing its rules. Only in this way can good governance as a concept of
effective public policy be guaranteed, while respecting democratic postulates.
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% The GAPA allows for the automated issuing of decisions, but only under the provision of Article 210 specifying
that, if a decision is generated automatically, it may contain a facsimile instead of the official’s signature or the
authority’s stamp.
% Della Cananea, 2022, listing various national approaches, all with remedies as the key materia. Therefore, even
in the digital age, they should be standardised to avoid having different appeal procedures and thus specialised
legal support and supranational judicial review needed.
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